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PART I: INTRODUCTION AND SUMMARY 



1 .** By a letter dated 28 January 1992 the Lord Chancellor's Department 
asked the Legal Aid Board to advise the Lord Chancellor on the detailed 
implications of the Board s taking over responsibility for grant of 
criminal legal aid in the magistrates' courts. A copy of the 
Department's letter is attached at Appendix 1 . The background to this 
request is as follows. In the autumn of 1991 the Comptroller and 
Auditor General qualified his certificate on the Criminal Legal Aid 
Appropriation Account. In his Report he said that the separate areas 
of responsibility within the criminal legal aid system created a number 
of difficulties in establishing clear lines of accountability. In particular, 
commitments to incur expenditure (the grant of legal aid) were 
separate from responsibility for the relevant payments (the assessed 
bills). The Comptroller and Auditor General also commented that in 
the light of recent audit findings concerning magistrates' courts, there 
was in his view significant and material uncertainty as to the propriety 
and regularity of the substantial sums of criminal legal aid expenditure 
included in the 1990-91 Account. 

2. On 1 April 1992 the Lord Chancellor's Department took over 

responsibility for administration of the magistrates' courts from the 
Home Office, in September 1 992 the Board received a report it had 
commissioned from the University of Birmingham Institute of Judicial 
Administration on the application of the interests of justice test in 
determining legal aid applications in the magistrates' courts ("In the 
Interests of Justice?" Young, Moloney, Sanders, 1992). The study 
showed that there were continuing inconsistencies between 
magistrates' courts in the grant of legal aid and that decisions were 
being made on the basis of inadequate information. There were 
inconsistencies in the Board's handling of reviews by area committees 
following refusal to grant legal aid by magistrates' courts. 
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3. The 1987 White Paper "Legal Aid in England and Wales: a New 

Framework" indicated the Government's intention that the Board 
would take over functions additional to those that had been carried out 
by the Board's predecessor, the Law Society. According to the White 
Paper, new functions would be transferred when the Board had been 
able to satisfy the Government that it could perform those tasks more 
efficiently than under present arrangements. Decisions on the grant 
of criminal legal aid were given as an example of a function which the 
Board might assume in the future. Section 3 of the Legal Aid Act 
1988 enables the Lord Chancellor to direct, by Order, that the Board 
be empowered to grant representation under Part V of the Act, that 
being the part that deals with criminal legal aid. 

4. When it received the Lord Chancellor's request the Board began a 

feasibility study of the question. The study was overseen by a 
Steering Committee which included a stipendiary magistrate, a 
justices' clerk and a solicitor practising in the criminal courts and 
nominated by the Law Society, as well as senior managers in the 
Board's own administration. The Steering Committee set itself the 
following terms of reference:- 

(a) to consider the requirements of main and subordinate 
legislation for the grant of criminal legal aid and guidance on 
the operation of the current system; 

(b) to identify the legitimate interests of those affected by the 
criminal legal aid system, namely the judicial system, the legal 
profession, the applicant and the taxpayer; 

(c) to understand the deficiencies in the present system in 
relation to (a) and (b) above; 



Printed image digitised by the University of Southampton Library Digitisation Unit 



- 3 - 



(d) to consider how far those deficiencies were attributable to 
the point at which responsibility for grant was currently 
placed; 

(e) to consider how far the present deficiencies could be 
remedied if grant were to be the responsibility of the Board, 
and 

(f) to make recommendations. 

5. The study was not concerned with questions of scope or financial 
eligibility. It was limited to considering what mechanisms could be put 
in place to enable an applicant's entitlement to legal aid to be 
determined according to the existing statutory tests. 

6. The study itself was undertaken by a small team of solicitors employed 
by the Board. The team visited courts in England and in Scotland and 
talked to administrators and practitioners about how the present 
systems in the two jurisdictions work. They also visited the Scottish 
Legal Aid Board to observe their systems in operation. (The Scottish 
Legal Aid Board took over responsibility for deciding legal aid 
applications in summary criminal cases from the courts in 1987.) 

7. The Board's feasibility study reached an early conclusion that the 
Board would not be prepared to take responsibility for granting criminal 
legal aid in the magistrates' courts if the existing system continued to 
operate unchanged. Under the present system, a defendant who is in 
custody or who has not previously seen a solicitor is entitled, when he 
or she first comes before the magistrates' court, to advice, assistance 
and representation from his or her own solicitor under Part V of the 
Act. However, legal aid under Part V of the Act is both merits- and 
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means-tested. It takes time for these tests to be applied properly. 
The applicant needs to provide supporting information; the 
decision-maker needs to consider it fully. Little is known about the 
applicant's case. There is a demand for instant legal aid to fund the 
service provided by the solicitor at that first appearance, and at other 
early stages of the case, but there is no provision that enables legal aid 
to be granted to an own solicitor instantly. Any body that is given 
responsibility for granting legal aid in these circumstances has to avoid 
the Scylia of deciding applications without enough supporting 
information and evidence, and the Charybdis of holding up the 
defendant's representation while information and evidence are 

collected. 

Moreover, the current system by which defendants who have to pay 
a contribution towards the cost of their case make that contribution 
does not lend itself to being administered by the Board. Major 
difficulties would be encountered both by defendants and by 
ourselves. In particular, there might be considerable problems in the 
Board's discharge of legal aid if contributions were not paid or not kept 

up-to-date. 

We have therefore been led into consideration of how the present 
system could be adapted so that the Board could take over grant. We 
have considered alternative ways of providing immediate cover for the 
early stages of a case in the magistrates' court, how the grant of legal 
aid can be handled when that early cover runs out, and alternative 
ways of handling contributions. We have concluded by makng 
proposals for changes to the current system of legal aid in the 
magistrates' courts which are a condition of our taking responsibility 
but which could be introduced independently of any handover to the 
Board. These changes are designed to achieve a better fit between 
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the application for substantive legal aid and the general course of 
proceedings in the courts. As such they give the lawyer an assurance 
he or she will be paid in appropriate proceedings, allow the courts to 
progress cases without delay caused by uncertainty about legal aid 
and provide an appropriate level of control. 

The Legal Aid Board's recommendations 

10. We should be responsible for the grant of criminal legal aid from 1 
January 1 995. 

Early Cover (Paragraphs 27 - 77) 

11. At present we believe that early work in indictable, either-way and 
summary custody cases should be covered by self-authorised legal aid 
under a new arrangement derived from the ABWOR and green form 
schemes. The interests of justice test set out in s.22 Legal Aid Act 
1 988 would not apply to this form of legal aid. We will however wish 
to reconsider our proposals for the work and kinds of case included 
when the effects on court practices of: 

(a) the implementation of the Criminal Justice Act 1991, and 

(b) the recommendations of the Pre-Trial Issues Working Group 

are known. 

1 2. This new form of legal aid should be called Criminal Legal Aid (Early 
Cover). The current financial eligibility limits should apply to it. In 
addition, consideration should be given to aligning the eligibility limits 
for Legal Advice and Assistance (the green form scheme) to criminal 
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legal aid limits in summary cases where the defendant is not in 
custody and Early Cover is consequently not available. In order to 
avoid a reduction in eligibility it will be necessary to retain contributory 
green forms in these cases. Neither Legal Advice and Assistance nor 
criminal legal aid should be available where Early Cover is in effect. 

1 3. For summary offences we propose that Early Cover for representation 
should be available only for defendants in custody and only in respect 
of hearings where a bail application is to be made. Defendants will not 
be entitled to apply for criminal legal aid in any summary case until 
after a plea has been entered. We do, however, recommend that the 
court should retain a residual power to grant Early Cover in 
non-custody summary cases in defined circumstances where there is 
a need for immediate representation and no duty solicitor is present. 
The duty solicitor scheme should be amended to enable duty solicitors 
to act in a wider range of circumstances than they can at present. 

14. Solicitors will of course remain able to advise summary defendants 
who are not in custody and take steps on their behalf, short of 
representation, by way of the green form scheme. They will be able 
to apply for criminal legal aid to cover a trial or sentencing. 
Consideration should be given to allowing Early Cover for summary 
defendants who are not in custody but who appear to be vulnerable 
or mentally disordered. 

1 5. The solicitor's ability to claim costs under automatic Early Cover would 
be limited initially to the lower core limit for a category 1 standard fee. 
He or she would be able to apply to the area office to extend that limit 
in certain circumstances. Payment would be by way of standard fees. 
The standard fee regime which is to come into effect early in 1993 
should be changed, if necessary, to allow Early Cover to be introduced. 
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Solicitors will be able to claim the costs of representing their clients at 
an adjourned sentencing hearing in either-way cases only if they have 
applied to the area office for approval. 

16. We have considered whether Early Cover should be restricted to 
solicitors who are admitted as duty solicitors (paragraphs 86 - 102). 
At this stage we have concluded that the possible complications of 
restricting cover to duty solicitors would outweigh the advantages of 
using only those solicitors who have been accredited up to a particular 
standard, even if the work is not limited to the person who is duty 
solicitor on the day, but to anyone who has been selected as a court 
duty solicitor. 

17. We believe that arrangements of this kind could provide properly 
determined legal aid in the urgent conditions of the beginning of a 
magistrates' court case and enable us to have better control over the 
decision whether to grant criminal legal aid. The decision on grant of 
criminal legal aid would be made at a time when more information is 
available (in indictable and either-way cases the prosecution's case will 
have been disclosed, and the defendant's instructions taken on it) and 
when adequate verification of the defendant's means can be obtained 
without risk that his or her stay in custody will be prolonged or that 
the case in the magistrates' court will be held up. 

18. There is an important caveat to the conclusions set out above. Early 
evidence suggests that the introduction of the Criminal Justice Act 
1391 has affected the volume of legal aid grants being made in 
magistrates courts. There is, therefore, a danger that our proposals 
on Early Cover, which would be cost neutral under the system that 
applied up until October 1 992, would, in fact, cost more than the likely 
level of expenditure over the next few years given the reduction in 
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grant rates. We remain convinced that a system of Early Cover is 
essential if proper control is to be exercised over substantive grants of 
criminal legal aid but the cases that need to be covered and the 
amount of work authorised to be done under that cover should not be 
settled until we:- 

(a) evaluate the effects of the Act on grant rates, and 

(b) form a settled view about the frequency of need for 
representation at sentencing hearings following the Act's 
implementation. 

19. It may be that, in the light of further consideration of the 
circumstances now that the Criminal Justice Act 1991 is in force, our 
provisional recommendations will remain valid. Our proposals for Early 
Cover seek to deal with those cases where representation at an early 
stage of the proceedings is in the overall interests of the criminal 
justice system. They also allow, unlike the current system, for that 
cover to cease as soon as it is no longer needed. We would like more 
time to consider this, with assistance from those closer to the detailed 
working of the criminal justice system, as it develops as a result of the 
new Act, and as a result of the recommendations for changes to the 
system proposed by the Pre-Trial Issues Working Group. 

20. It is possible that these changes in the system will not affect our 
views on who should be given Early Cover but may be more relevant 
to the number of cases where representation should be allowed at 
adjourned sentencing hearings or given full criminal legal aid. Those 
circumstances could be covered by appropriate guidance to area 
offices. 
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Administrative implications (paragraphs 129 to 149) 

21 . We make detailed proposals for how applications could be processed 
in our area offices. Additional resources will be needed, particularly in 
relation to information technology. We consider that it will be possible 
to process applications and notify solicitors of grant or refusal within 
seven days in almost every case and all but the most exceptionally 
complicated applications within two weeks. This level of performance 
would not adversely affect the progress of cases. We will pay 
particular attention to the need for prompt action where amendments 
to legal aid orders are needed, for instance where charges are dropped 
and new ones brought or substituted, or where co-defendants are 
joined. Again payment for work done under the legal aid order would 
be by way of standard fees. Applications for extensions of Early 
Cover would need to be processed urgently and we would expect to 
give them a high priority. 

22. Decisions on whether to approve extensions to Early Cover and grant 
criminal legal aid would be made by the Board in accordance with 
guidelines the Board would produce. Consistency of decision-making 
would be achieved through the Board's quality control systems which 
will be accredited in all our area offices under BS5750. Our systems 
involve a periodic quality audit of each decision-maker's work. The 
integrated case management system being brought in as part of our 
computer strategy will enable us to follow cases through from 
application to payment and achieve a rapid response in all 
decision-making. We estimate that we will need about 200 extra 
staff. There will be additional costs in respect of computers and, 
possibly, of premises. The annual cost of taking over this role will 
depend on what savings the Board will have made as a result of its 
computer strategy and other initiatives. We estimate the resource 
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implications (at 1992/93 costs) at approximately E5.25M p.a. for 
administration plus £1.5M start up costs, although that could be 
reduced to £3m per annum if 

(a) the initiatives referred to above achieve their maximum 
potential and 

(b) the volume level is lower than currently predicted. 

23. We believe that start up and additional running costs would be 
minimised if takeover of criminal legal aid by the Board did not take 
place until January 1995. This would also allow adequate time to 
evaluate the changes taking place as a result of the introduction of the 
Criminal Justice Act 1991, come to a firm view on the extent of Early 
Cover, and make any consequential changes to the standard fee 
regime. 

Contributions (paragraphs 150 to 171) 

24 . We have considered how the Board would handle the assessment, 
collection and enforcement of contributions under criminal legal aid 
orders made by the Board. It is Government policy that defendants 
should contribute towards the cost of their case if they are able to do 
so and we have endeavoured to work out the best way in which this 
can be done. We have therefore considered the practicability of the 
options of the Board, magistrates' courts or solicitors collecting or 
enforcing contributions under a system for which the Board is 
responsible. In our view, the method that gives rise to the least 
difficulty is that the Board should assess contributions but that 
solicitors should collect and enforce them (as they do in relation to the 
green form and ABWOR). We recomend however that contributions 
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from income should not necessarily continue for 26 weeks but should 
continue for so long as the solicitor continues to act for the defendant 
on that case which might be either more or less than 26 weeks. The 
Board would then pay the solicitor's bill net of the client's 
contribution. We recommend that the amount which should be 
deducted from the solicitor's claim for costs should be the number of 
weeks during which the case continues multiplied by the defendant's 
weekly liability, if the contribution is from income, or if the 
contribution is from capital, the total amount of contribution ordered. 

We acknowledge that this approach may not be popular with the 
profession but it is in line with the Lord Chancellor's stated 
preferences for the payment of contributions generally. 

25. We believe that our proposals represent: 

(a) a better fit between proceedings in the magistrates' courts 
and the form of legal aid available for them; 

(b) improved control on the grant-making process, and 

(c) most importantly, accountability between those making the 
grant and those responsible for the expenditure. 

26. The following expressions have been used in this paper:- 

"Legal Advice and Assistance" (otherwise the "green form"). 

"Advice" and "Assistance" are defined in s.2 Legal Aid Act 1988 and 
the provisions in the Act relating to Legal Advice and Assistance are 
in Part III. Legal Advice and Assistance, commonly known as the 
green form, covers advice and other steps taken by a solicitor in 
favour of a client in relation to any question of English law. 

/ 'V ' > 
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Re presentation before a court or tribunal is excluded. A 
straightforward test of financial eligibility is applied by the solicitor. 

"ABWOR" (Assistance by Way of Representation) - This is an 
extension to green form advice and assistance which enables solicitors 
to represent their clients before particular courts and tribunals in 
limited kinds of cases. 

"Indictable Offence"- One which can only be tried on indictment in the 
Crown Court. 

"Either-Way Offence" - One which may be tried either on indictment 
in the Crown Court, or summarily in the magistrates' court. 

"Mode of Trial" - The decision-making process by which it is 
determined whether an either-way offence will be heard in the 
magistrates' court or the Crown Court. Almost invariably if on mode 
of trial it is determined that the case will be heard in the magistrates' 
court, the defendant will enter his or her plea immediately thereafter, 
that is, at the same hearing. 

"Committal" - This is the process by which indictable offences, and 
either-way offences which are to be heard in the Crown Court, are 
sent to the Crown Court. 

The committal hearing takes place in the magistrates' court. 
Committal proceedings may take place without consideration of the 
evidence by the court, and by consent under s.6(2) Magistrates' 
Courts Act 1980 (known as a ”6(2)" or "paper" or "new style" 
committal) or they may involve full enquiry, or receiving evidence and 
submissions as to whether the prosecution has a prima facie case 
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under s.6(1) Magistrates' Courts Act 1980 (known as a "6.(1)" or 
"full" or "old style" committal). 

"Duty Solicitor" - This is a solicitor who has been accredited according 
to the standards set down by the Legal Aid Board in the Duty Solicitor 
Arrangements 1 992 and who is acting in that capacity. Solicitors who 
have been accredited in this way are able to advise suspects who do 
not have their own solicitor at the police station under the Police and 
Criminal Evidence Act 1 984; or act for unrepresented defendants who 
are charged with imprisonable offences at the magistrates' court; or 
both. 

"Own Solicitor" : a suspect's or defendant's chosen solicitor; a 
solicitor who is not acting at the time as a duty solicitor. 
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PART 2: EARLY COVER 



27. in considering the options for changes to the current system that 

would allow the Board to take over the process of grant of criminal 

legal aid, our objectives were:- 

(a) to achieve the best practicable fit between proceedings and 
the legal aid cover available; 

(b) to establish mechanisms for applying properly controlled tests 

of eligibility on the interests of justice and on financial 
grounds; 

(c) to enable contributions to be collected and enforced 
effectively and without delaying cases; 

(d) to promote good practice by solicitors and other aspects of 
value for money, and 

(e) to ensure that the identified requirements of the courts and 
practitioners are met. 

Fit with Proceedings 

28. We have identified that: 

(a) it is the making of a criminal legal aid order that gives the 
solicitor the "green light" to represent the client; 

(b) once a criminal legal aid order is made it continues for the 
duration of the case; 
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(c) custody defendants cannot, and bailed defendants often do 
not, instruct a solicitor until very shortly before the first 
hearing. In the present system, in order to avoid delay, 
criminal legal aid orders must in most cases be made virtually 
instantly; 

(d) to make a proper, justifiable and correct decision on the 
criminal legal aid application, the determining authority needs 
enough information; 

(i) to enable the applicant's means to be assessed and 
verified properly, and 

(ii) to decide whether it is in the interests of justice for 
representation to be granted including whether any 
of the factors set out in s.22(2) Legal Aid Act 1 988 
apply; 

(e) it is virtually impossible to deal with the decisions in (d) 
properly at a very early stage because the necessary 
information is not then available, and 

(f) the difficulties identified in (e) and the need to provide 
representation at short notice at the first hearing prevent 
magistrates' courts reaching a satisfactory standard of 
decision-making. The need for grant of legal aid to be based 
on proper information and the need for it to be done instantly 
are incompatible. 
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The Decision-Making Process 

29. In order to achieve the objectives set out in paragraph 27 (a) and (b) 
and to overcome the difficulties set out in paragraph 28 the 
decision-making process for criminal legal aid applications will have to 
be delayed until a later time when: 

(a) a full statement of the applicant's means can be prepared and 
supporting evidence provided; 

(b) the applicant or his or her solicitor can prepare an application 
which presents the reasons why it is in the interests of 
justice for legal aid to be granted, and 

(c) there is time to make a proper decision on both tests without 
causing delay to the case. 

30. The issues that arise from this are as follows: 

(a) When is the best time to make a decision? 

The present system requires the decision on a criminal legal 
aid application to be taken before the first hearing. 
Postponing the decision-making process means postponing it 
until some time after the first hearing. Optimum control will 
interfere with the progress of cases: the best arrangements 
for progressing cases swiftly will provide insufficient control. 
A balance has to be struck. The point in the proceedings to 
which the decision-making process is pushed back should be 
fixed so as to provide a good fit with proceedings while 
giving the Board the best possible control. 
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(b) What type of cover should be provided to cover the work 
done before criminal legal aid is granted? 

Having created an area of work (i.e. at least the first hearing) 
where criminal legal aid is not available, there must be an 
alternative system to cover this initial period. 

31 . The issues of how far back to push the decision-making process and 
what type of cover should be provided before criminal legal aid is 
granted are inter-linked issues and must be approached together. 

32. In this report we use the term "early work" to refer to work that would 
be done before the grant of criminal legal aid and the term "Early 
Cover" to refer to representation that would be available to cover early 
work. 

The First Hearing 

33. ** The flow-chart at Appendix 2 sets out what may happen at the first 

hearing. What may happen at the first hearing depends on a number 
of factors, some of which are in the defendant's and his or her 
solicitor's control, some of which are not. For example even if the 
defendant has instructed a solicitor well in advance of the first hearing, 
it may be the case that the prosecution is not ready to proceed and 
wishes to apply for an adjournment of the case or that a solicitor 
instructed by a co-defendant is not ready to proceed. 

34. In an ideal world, at the first hearing of any particular case, the 
following should happen: 
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Indictable Only Cases 

35. These cases must be committed to the Crown Court. All the 
magistrates can do is fix a date for the committal hearing. They can 
then go on to consider the question of bail, in other words whether the 
defendant should be detained in custody or not, between the 
conclusion of this hearing and the next appearance. 

Either-Way Offences 



36. (a) 


The court should be able to deal with mode of trial, that is 
whether the case should be committed to the Crown Court or 
whether it could remain in the magistrates' court for them to 
deal with under their summary jurisdiction. If the court offers 
this, the defendant should then state whether he or she 
wishes the case to go to the Crown Court. 


(b) 


If the magistrates offer summary jurisdiction and the 
defendant elects for this the defendant should be able to put 
in his or her plea. 


(c) 


If the defendant pleads guilty the court may be able to 
sentence there and then or pre-sentence reports may be 
ordered. If the case is not completed there and then, at this 
point the court will consider whether the defendant should be 
bailed or detained in custody until the next hearing. 



Summary Offences 

37. At the first hearing the defendant should be ready to enter his or her 
plea. If the plea is guilty the court may be able to sentence or, as with 
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either-way offences, the case may be adjourned for a pre-sentence 
report. If the case is adjourned for trial or for reports, again the court 
considers bail at this stage. 

38. At the first hearing a minority of cases only will be completed. By 
and large they are either-way cases where the defendant chooses 
summary jurisdiction, pleads guilty, and is sentenced immediately, and 
summary cases where the defendant pleads guilty and is sentenced 
immediately, in all other circumstances, the case will be adjourned for 
one reason or another. A list of reasons why the case will be 
adjourned is as follows: 

(a) Indictable Only Offences 

(i) Adjourned for committal - usually about six weeks. 

(b) Either-Way Offences 

(i) If the magistrates have declined jurisdiction the case 
will be adjourned for committal - usually about six 
weeks. 

(ii) If the defendant has elected trial at the Crown Court 
the case will be adjourned for committal - usually 
about six weeks. 

(iii) If the defendant has elected summary trial and 
entered a not guilty plea the case will be adjourned 
for trial - for all working purposes this will always be 
more than two weeks. 
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(iv) If a defendant elects summary trial and pleads guilty 
and the court wants a pre-sentence report or a 
Driver and Vehicle Licensing Agency (DVLA) 
print-out, the case will be adjourned usually for three 
to four weeks. 

(v) A case may be adjourned because either party is not 
ready to proceed at the first hearing (which is quite 
frequent). The usual adjournment is one to two 
weeks. 

(c) Summary Offences 

(i) The defendant enters a not guilty plea and the case 
is adjourned for trial, - two weeks or more - as 
above. 

(ii) The defendant enters a guilty plea and the case is 
adjourned for reports or a DVLA print-out - three to 
four weeks - as above. 

(iii) Because either party is not ready to proceed at the 
first hearing (which is quite frequent). The usual 
adjournment is one to two weeks. 

39. The subsequent hearing will follow on from the first one and may be: 

(a) a committal, or 

(b) a trial, and/or 
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(c) a sentencing, or 

(d) another adjournment because one side or other is not ready 
to proceed. 

40. Obviously if the first hearing was adjourned for reasons set out at 
paragraph 38 (b) (v) or (c)(iii) (because not ready to proceed) the 
second hearing will proceed as if it was the first hearing. It should of 
course be remembered that if the defendant was remanded in custody 
at the first hearing, there will usually be the right to make a second 
application for bail at the second hearing. Very often the case cannot 
proceed at the first hearing, and there may be a number of hearings 
before the matter proceeds to mode of trial or plea. The Pre-Trial 
Issues Working Group has made recommendations which are aimed at 
reducing delay, and the number of adjournments which presently 
occur. The average number of adjournments is running at 
approximately 2.3 per case, but inevitably there will always be a 
number of adjournments and any new system devised must have 
regard to this fact. 

41. It will also be noted from paragraphs 35 - 37 above that bail is dealt 
with at the end of any particular hearing rather than at the outset. 

42. When the defendant has been charged at the police station, the 
decision as to whether he or she should be released on bail or detained 
in custody until the next sitting of the court will be taken by the police. 
The police can only grant unconditional bail and cannot grant bail 
subject to conditions. If the defendant is granted unconditional bail by 
the police when charged and attends court when required to do so, 
almost invariably the court will be prepared to grant unconditional bail 
until the next hearing. 
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43. if the police have decided to detain the defendant in custody, it may 
be because they wish to oppose bail, having regard to the grounds on 
which bail may be refused {set out in the Bail Act 1976) or it may be 
because they feel that the defendant should be released on bail but 
subject to appropriate conditions. For example an individual charged 
with assaulting his or her spouse might be granted bail by the courts 
subject to a condition that he or she does not contact his or her 
spouse and lives apart from them. Similarly a defendant charged with 
a drink related offence may be granted bail subject to a condition that 
he or she does not enter licensed premises and a defendant charged 
with a night time offence may be granted bail subject to a curfew. 

44. If the defendant is remanded in custody the police will present the 
papers to the Crown Prosecutor who will then make his or her decision 
as to whether to indicate to the court that the prosecution would not 
oppose bail subject to conditions, or whether to oppose bail fully. It 
is fair to say however, that many defendants are detained in custody 
until they can be produced in court so that bail can be granted subject 
to agreed conditions and that the number of bail applications which are 
truly contested is a fraction of the total number of bail applications. 
Nevertheless, it is the magistrates who will make the final decision, 
and who must consider the issues and the suitability of bail subject to 
conditions. 

45. We recognise that if the defendant is in custody and bail is opposed by 
the Prosecutor, legal representation is necessary. Parliament has itself 
recognised this previously by enacting s.21 (3)(c) of the Legal Aid Act 
1988 which provides that representation must be granted to a 
financially eligible person where that person, having been charged with 
an offence before a magistrates' court is brought before the court in 
pursuance of a remand in custody when he/she may be again 
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remanded or committed in custody and is not, but wishes to be legally 
represented before the court (not having been legally represented 
when he/she was so remanded) for so much of the proceedings as 
relates to the grant of bail) . 

46. If the defendant is in custody and the prosecution indicate that they 
are minded to agree bail subject to conditions, then the need for 
representation is not so great as when bail is fully opposed, but 
nevertheless the presence of a legal representative will often be 
invaluable in sorting out such matters as where the defendant will 
reside if released on bail, obtaining sureties if necessary, and 
explaining the implications of any particular condition to the defendant. 
The solicitor may negotiate with the Prosecutor and explain any 
circumstances particular to the case of which the Prosecutor may have 
been unaware, which might affect his or her view as to whether to 
oppose bail. As Prosecutors are not renowned for visiting the cells to 
negotiate with defendants, the availability of Segal representation is 
extremely important. 

47. At present if a solicitor obtains a criminal legal order because of the 
need to make a bail application, that legal aid order will cover the rest 
of the case as well, even if, after having applied for bail, there are no 
other factors present which justify the making of a criminal legal aid 
order. An advantage of providing an alternative type of cover for early 
work, including all bail applications, is that it meets the need for 
representation and allows consideration thereafter of whether legal aid 
should continue. To provide Early Cover for bail hearings would have 
regard also to the intention of Parliament as expressed in s.21(3)(c) 
Legal Aid Act 1988 which provides that representation must be 
granted for so much of the proceedings as relates to the grant of bail. 
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The Interface between the system of cover provided for early work 
and Criminal Legal Aid 

48. The Board will need a satisfactory level of control not only of work 
done under a criminal legal aid order but also of the amount and type 
of work done under Early Cover. For reasons of control and 
accountability it would be advisable for the point at which criminal 
legal aid is applied for to be as early as possible consistent with the 
need for rapid progressing of magistrates' court cases. 

49. The answer to the question of where the interface between cover for 
early work and criminal legal aid order cover should be depends on the 
system chosen for pre-criminal legal aid order work. The following 
options have been considered: 

(j) extension of the Legal Advice and Assistance and ABWOR 

schemes (Early Cover); 

(ii) extension of the court duty solicitor scheme; 

(Hi) an emergency criminal legal aid scheme analogous to the civil 
legal aid scheme; 

(iv) extension of the police station scheme; 

(v) allowing automatic grant (and refusal) by solicitors up to a 
certain point in certain cases, and 

(vi) a deeming provision system similar to that used in certain 
Children Act cases. 
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50. We have proceeded on the basis that the Board would be able to 
process criminal legal aid applications within two weeks. We expand 
on this in paragraphs 129 to 145. We have provisionally concluded 
that the extension of Legal Advice and Assistance and ABWOR (Early 
Cover) is the best option. Our reasoning is set out below. 

Extension of the Legal Advice and Assistance and ABWOR Schemes 
(Early Cover) 

51. Providing the applicant is financially eligible, advice and assistance is 
already available to cover initial pre-hearing preparation, but not 
representation. 

52. * * ABWOR is already available in certain circumstances for criminal cases 

in the magistrates' court. Part 1 of Appendix 3 sets out the 
circumstances in which ABWOR is presently available. 

The Extent of Early Cover 

53. According to these proposals. Early Cover would be available to allow 
a solicitor to undertake early work for the following types of cases;- 

(a) all indictable only offences. 21,000 defendants were 
proceeded against in 1990, and 

(b) all either-way offences. 408,000 adult defendants and 
36,000 juvenile defendants were proceeded against in 1 990. 

It should be noted that during the most recent year for which 
published figures are available (1990) at least 94% of persons 
proceeded against for indictable and either-way offences 
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received legal aid. Of the remaining 6% a proportion will 
have been financially ineligible and a proportion will have had 
their cases disposed of by the duty solicitor. It is therefore 
fair to say that these figures indicate the existence of almost 
universal legal aid for indictable only and either-way offences. 

(c) In respect of summary offences there are a number of 
possibilities, which are discussed in more detail at paragraphs 
62-71 below. We propose however that Early Cover 
should be available only for defendants in custody for whom 
a bail application is necessary. It will cover the bail hearings 
only. In 1990 29,000 defendants charged with summary 
offences (including summary motoring but excluding 
summary criminal damage) appeared before the court from 
custody. 

54. Not all defendants seek advice from a solicitor of their choice. Some 
are represented by a duty solicitor, some are financially ineligible and 
some defendants are content to appear unrepresented. On the basis 
of figures obtained from the Home Office in respect of 1991 
prosecution levels, the total number of Early Cover claims (a 4% 
increase from 1 990) would be approximately 486,000. It remains to 
be seen how far the implementation of the Criminal Justice Act 1991 
on 1 October 1992 will affect these volumes in the latter part of 1 992 
and in 1993. 

55. The point at which criminal legal aid is applied for and the amount of 
work covered by Early Cover would depend upon the nature of the 
case. 
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Indictable only offences: 

56. We propose that the only work that will be covered by Early Cover will 
be the taking of initial instructions from the client, liaising with third 
parties as necessary with regard to bail and/or bail conditions 
(including obtaining character witnesses necessary for a bail 
application and sureties), liaising with the court and with the Crown 
Prosecution Service as to the basic nature of the charge and then 
appearing at the first hearing when, as indicated above, the court will 
usually fix a committal date and move on to consider bail. 

57. If the defendant is kept in custody Early Cover will also include the 
second hearing, if a second bail application is to be made. If a case 
summary is provided by the Crown Prosecution Service (who are under 
no obligation to do so, their obligation being to produce a committal 
bundle prior to committal) the solicitor will be able to take instructions 
from the client on it. If appropriate, the solicitor should be able to take 
a proof statement, as it is generally in the defendant's best interests 
for this to be done as soon as possible. 

58. The application for criminal legal aid would have to be made 
immediately after the first hearing (or if a second bail application is to 
be made, after the second hearing) but prior to committal. The usual 
time span between first hearing and committal is approximately six 
weeks (or a week less if a second bail application is made a week after 
the first hearing) so we will have enough time to process the 
application in the interim period. 

Either way offences: 

t . • • , 

59. We propose that Early Cover should apply to the following activities: 
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seeing the client, taking preliminary instructions, obtaining advance 
information, advising the client upon it, advising on mode of trial and 
plea, taking a proof statement and representation at the first hearing. 
If mode of trial and plea are not dealt with at the first hearing Early 
Cover will continue until the end of the hearing at which mode of trial 
and plea are dealt with. It will also cover advice and representation for 
bail applications (as above). 

60. If the court refuses jurisdiction or if the defendant elects trial, the 
defendant will then apply to the Board for criminal legal aid after the 
hearing at which mode of trial has been dealt with. 

61 . If at the mode of trial hearing: 

(a) the defendant elects summary trial and pleads not guilty, the 
case will be adjourned for trial, and again, there wilt be time 
to apply to the Board for criminal legal aid after the mode of 
trial hearing and before the trial; 

(b) the defendant pleads guilty and the court does not adjourn for 
reports but sentences on the day that will bring the case to 
an end and all work done on that day will be covered by Early 
Cover, or 

(c) the defendant pleads guilty and the case is adjourned for 
reports, again, there will be time to apply for approval to 
represent the client further, after the hearing at which a plea 
is entered and before the sentencing hearing. The application 
for further authority could be a full criminal legal aid 
application. This would however, require a relatively high 
degree of administrative expense compared to the amount of 
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further work to be authorised. We therefore propose that 
rather than applying for a full criminal legal aid order, the 
solicitor who wishes to represent a client at an adjourned 
sentencing hearing should apply for approval for the costs of 
the attendance to be allowed. 

Summary only matters: 

62. Defendants in Custody 

We have identified above that defendants in custody will require 
advice, assistance and representation at the first hearing when bail is 
in issue. Defendants charged with summary only offences who are in 
custody should have Early Cover for bail hearings. If the case is 
completed at the first hearing {or if it is adjourned for seven days so 
that a second bail application can be made), all work at the first and 
second hearings will be covered. If there are one or two bail 
applications as a result of which the defendant is granted bail, the 
continuing availability of Early Cover for such defendants would 
depend on the system devised for defendants on bail charged with 
summary only offences, the options for which are set out below in 
paragraphs 63 to 71 . 

63. Defendants on Bail 

The choice wiil have to be made as to whether, for defendants on bail 
charged with summary only offences, either: 

(i) Early Cover is made available for early work in certain cases, 
or 
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(ii) there is no cover available for the early work in any case. 

Our preferred option is that there should be no Early Cover in summary 
cases where the defendant is on bail. 

64. Defendants on bail charged with a summary only offence should, at 
the first hearing (or if the first hearing is adjourned, at the second 
hearing) enter a plea, either guilty or not guilty. If the plea is not 
guilty, the case will be adjourned for trial. If the plea is guilty the 
defendant may be sentenced there and then or the case may be 
adjourned for reports. Under the Criminal Justice Act 1991, the only 
penalties magistrates are able to impose without obtaining reports are 
discharges, fines and probation (this last with the defendant's 
consent). 

65. It should of course be remembered that advice and assistance under 
the Legal Advice and Assistance scheme is available to financially 
eligible defendants so that they can be advised on the law and the 
appropriateness of their plea and any possible mitigation prior to the 
first hearing. Their solicitor may even write a letter containing the 
defendants' mitigation for him or her to take to court. 

66. If Early Cover is to be provided in summary cases, there will have to 
be limits as to the extent of cover, and the limits will either have to 
relate to the offence or the offender (or both). 

67. if Early Cover is provided, the early work that it will cover will be the 
taking of initial instructions, the taking of a proof statement, 
instructions on bail, and representation at the hearing at which the plea 
is entered. If the defendant pleads guilty the solicitor will also be able 
to present a plea in mitigation. All these steps, other than 
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representation, can be taken by way of Legal Advice and Assistance 
(the green form). 

68. The alternative is to say that Early Cover is not available for any 
summary offences. This would halt the "Widgery drift" that has been 
noted by observers over recent years. The absence of Early Cover for 
non-custody summary cases is not as drastic as might at first sight 
appear to be the case. As indicated above advice and assistance 
is available for preliminary advice prior to the first hearing. At that 
first hearing, if the defendant pleads not guilty, the case will be 
adjourned and an application for legal aid can be made prior to the trial. 
If a defendant intends to plead guilty, then the solicitor can write a 
letter in mitigation under the Legal Advice and Assistance scheme 
which the defendant can take to court. If that results in the defendant 
being sentenced at the first hearing that will be an end to the matter. 
If the court sees fit to adjourn the case for reports, the defendant can 
apply for legal aid. A court will only consider adjourning for reports if 
it is minded to consider a custodial sentence or community sentence 
or a combination order. If it is a case where the defendant intends to 
plead guilty, and the court does not want reports but there are 
particular factors making representation necessary, for example 
particularly complex special reasons to be put forward in a motoring 
case, the solicitor can write applying for an adjournment on the basis 
that he or she wishes to apply for legal aid so that the defendant can 
be represented when those special reasons are to be put forward. 

69. We favour the suggestion that there should be no Early Cover for any 
summary offences save for defendants in custody who will be 
represented at a hearing where a bail application has to be made. In 
reaching that decision we have had regard to the availability of advice 
and assistance, the ability to apply for criminal legal aid for contested 
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cases and the difficulties of identifying which offences or classes of 
cases should be eligible. We also have regard to the very high number 
of summary cases compared to either-way and indictable cases. 

70. It must be noted that at present the court has power under Regulation 
7 of the Legal Advice and Assistance (Scope) Regulations 1989 to 
order representation under ABWOR if thought necessary. We do not 
recommend that this residual power be abolished. The court should 
have a power to grant Early Cover. To abolish the residual power 
would give the Board complete control over grant, whereas leaving a 
power to grant in the hands of the court would mean that the Board 
did not have complete control over legal aid expenditure. There will, 
however, always be a number of defendants who plead guilty at the 
first hearing and who really do need representation immediately. A 
duty solicitor should be available in these circumstances but restricting 
cover to the duty solicitor may be undesirable (depriving the defendant 
of his or her choice) and inefficient (if the defendant's own solicitor 
knows his or her circumstances, and is present). If the circumstances 
in which the court can grant Early Cover are strictly controlled, 
(probably linking it to a likelihood of an immediate custodial sentence, 
perhaps where an alternative sentence has been breached), and having 
regard to the low number of defendants who would need immediate 
representation, we believe that the loss of control of expenditure 
would be minimal and the benefits of a suitable safety net would 
outweigh that loss. 

71 . We recommend that if Early Cover is not made available for summary 
offences (or is limited to a limited class of offences), special provision 
should be made for vulnerable or mentally disordered defendants. 
Although advice and assistance would be available to them in the 
normal way, they might need a greater degree of representation. 
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Regulations should provide for Early Cover to be available in non- 
custody summary cases where the defendant appears to be vulnerable 
or mentally disordered and consequently unable to represent him- or 
herself. 

Merits Testing 

72. The grant of Early Cover in the circumstances above will be automatic, 
and, because the types of cases when Early Cover can be provided will 
be precisely defined, no decision on merits will have to be taken by the 
court or the Board before the solicitor starts acting. 

Means Testing 

73. The solicitor will carry out the means assessment. For defendants on 
bail the solicitor will calculate the contribution in the same way as 
happens at present under the Legal Advice and Assistance scheme. 
The Board will have an opportunity to review the solicitor's 
assessment of the applicant's means when a subsequent application 
for criminal legal aid is submitted. 

74. For defendants in custody there are difficulties. The defendant may, 
before his or her arrest, have been in employment and may therefore 
be eligible for Legal Advice and Assistance and/or ABWOR subject to 
a contribution. Obviously whilst a defendant is in custody he or she 
cannot pay it and it is likely that if bail is not granted he or she will 
cease earning. We therefore recommend that Early Cover for first 
hearings when the defendant is in custody should be non-means 
tested. In respect of defendants who initially appear in custody, but 
who are then granted bail, the means test should be undertaken upon 
their release, and relate only to Early Cover provided after release. 
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This would parallel the Scottish system where all legal advice, 
assistance and representation to persons in custody is non-means 
tested. To provide Early Cover to defendants in custody without 
means testing would also mirror the position with regard to police 
station advice and court duty solicitor advice, both of which are 
non-means tested. 

75. The advantages of use of Early Cover include: 

(a) it permits the defendant to be represented by the solicitor of 
choice; 

(b) there is a resource saving if the solicitor assesses the 
applicant's means; 

(c) responsibility for collection of Early Cover contributions rests 
with the solicitor, and 

(d) defendants who can afford to pay for their representation are 
excluded. 

76. In the Board's view the financial eligibility limits for both the green 
form in magistrates' court summary non-custody cases and Early 
Cover should be raised so that they are in line with criminal legal aid 
limits. It is not our intention that these proposals should have the 
effect of excluding defendants from the scope of criminal legal aid or 
raise the amount that others are liable to pay as a contribution. In 
order to avoid any reduction in eligibility it will be necessary to retain 
contributory green forms in criminal cases. 
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Conclusion 

77. * * We believe that the use of Early Cover as described above will provide 

adequate cover prior to the grant of criminal legal aid. Appendix 4 
shows a diagram of how Early Cover will be used for early work 
according to these proposals. Where Early Cover applies neither Legal 
Advice and Assistance nor criminal legal aid will be available. In 
respect of all summary offences, the defendant will not be able to 
apply for criminal legal aid until after entry of plea. 

Costs limits for an Early Cover Scheme 

78. At present, solicitors are paid on a case by case basis for criminal 
defence work. These proposals do not envisage changes, but assume 
that payment will continue to be made on a case by case basis. 

79. We believe that the system proposed for Early Cover could be 
compatible with the existing proposals for payment for work done in 
the magistrates' court under criminal legal aid orders by way of 
standard fees. We suggest that initial costs limits for Early Cover are 
set by reference to the standard fee structure. 

80. The amount of work involved in progressing a case to the end of early 
work as set out above is equivalent to the amount that would be 
undertaken in a case where a defendant pleads guilty in the 
magistrates' court. We propose therefore that the limit which would 
be authorised initially to cover the attendance and preparation 
elements in the case up to the end of early work should be linked to 
the lower core limit proposed for the first 70% of summary guilty 
cases. As under the present standard fees proposals travel and 
waiting time and expenses and disbursements would not be covered 
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and in line with the findings of the Price Waterhouse survey it can be 
estimated that these would add 20% to the overall costs. 

81. When the solicitor reaches the lower core limit on work associated 
with the bail application (in indictable, either-way and summary 
custody cases) and advice on mode of trial and plea (in either-way 
cases only), he or she will apply to the area office for an extension. 
If no extension is applied for the Board will pay the lower standard fee 
only. If an extension is applied for and granted then the solicitor will 
either claim the higher standard fee or apply for an ex post facto 
assessment. In either case the Board will assess the claim and pay the 
appropriate fee. That could mean, in certain cases, paying the lower 
standard fee only if the Board is not satisfied that the additional work 
was not within the scope of Early Cover or was not actually and/or 
reasonably done. 

82. Also included within Early Cover will be those either-way cases where 
sentencing is adjourned for reports and in respect of those cases we 
propose that a solicitor should be required to apply for approval if the 
costs of attending at the adjourned sentencing are to be allowed on 
assessment. In order to appear on a sentencing that has been 
adjourned for reports in a summary case, the solicitor will need to 
apply for full criminal legal aid. 

83. Solicitors will therefore need to apply for Early Cover approval in the 
following circumstances:- 

(a) to extend the initial costs limit of the lower core maximum for 
the category 1 standard fee. Without this approval costs 
above the category 1 lower standard fee will not be allowed; 
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(b) to attend on a sentencing hearing in an either-way matter 
where sentencing has been adjourned. Without this approval 
none of the costs of representing the defendant at the 
sentencing hearing will be allowed. 

84. We have prepared costings based on the following assumptions (using 
1991 judicial statistics throughout):- 

(a) that 98% of indictable and either-way defendants will get 
Early Cover (94% receive criminal legal aid, some are 
financially ineligible and others see the duty solicitor or may 
prefer to do without legal representation at all); 

(b) that all the 30,000 summary defendants who are held in 
custody will get Early Cover. In fact many may receive 
advice, assistance and representation from the duty solicitor 
but it impossible to calculate how many; 

(c) that the remaining balance of 53,000, out of the 83,000 
summary defendants who received criminal legal aid in 1 991 , 
will have two hours' worth of advice and assistance from 
their solicitors under the green form scheme; 

(d) that 3% fewer indictable/either way defendants than now will 
need to proceed to full legal aid, and that 

(e) 50% fewer summary defendants than now will need to 
proceed to full legal aid. 

On the basis of (d) and (e) above it is expected that the total number 
of criminal legal aid orders granted would be 8.4% fewer than at 
present. 
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85. We make the assumptions on the reduced need for full criminal legal 
aid on the basis that even before the implementation of the Criminal 
Justice Act 1991 , some grants of legal aid that were justified in the 
early stages of a magistrates' court case (to resolve bail, for instance), 
were no longer justified at sentencing. Our costings break even with 
our projections of the cost of 1991 volumes of cases being dealt with 
by way of standard fees. Costings for both models are likely to be 
affected by implementation of the Criminal Justice Act 1991 and for 
this reason we will wish to carry out another study of the potential 
cost of this system when the new approach to sentencing has bedded 
down and more recent data is available. 

Extension of the Court Duty Solicitor Scheme 

86. In considering a change in the role for court duty solicitors, the 
following must be taken into account. 

87. Court duty solicitors are not some special category of defence 
solicitors. They are drawn from the body of those solicitors who 
undertake legal aid work on a regular basis so that a solicitor who is 
a duty solicitor one day will act as an "own solicitor" the next and 
succeeding days. Indeed, in some courts where duty solicitors are not 
normally very busy local arrangements allow the duty solicitor to carry 
on his or her own firm's cases on the same day. 

88. The 1 991/92 Legal Aid Board Annual Report shows that 3,383 offices 
received payment for court duty solicitor work in the year as compared 
with 7,417 offices receiving payments for magistrates' court criminal 
legal aid. Each office received an average 19.3 payments in the year 
which suggests that an office will provide duty solicitor cover at a 
magistrates' court on average once every two and a half weeks. The 
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overall cost of the scheme was £8 million compared with £21 2 million 
for magistrates' court criminal legal aid and £14.6 million for criminal 
work undertaken under the Legal Advice and Assistance scheme. It 
is clear from this that the provision of court duty solicitor services 
constitutes very much a secondary part of criminal defence solicitors' 
practices. 

89. Court duty solicitors have been accredited to the level prescribed in the 
Board's Duty Solicitor Arrangements 1992. That is, they have been 
practising advocacy for at least 1 2 months, have been interviewed by 
a local committee, and are judged to be suitable according to a 
stipulated test. There is therefore a degree of control over the quality 
of their work. 

90. ** The role of duty solicitors is presently limited as set out in Part 2 of 

Appendix 3. Court duty solicitors do not however service solely or 
even primarily defendants held in custody prior to their initial court 
appearances. 

91. The latest figures indicate that only 40% of those assisted are in 
custody. Duty solicitors may provide either simple advice or extend 
their services to representation of the defendant in court on that date. 
In fact over 80% of those assisted are represented. Nor do court duty 
solicitors limit their services only to those appearing on more serious 
matters. Around 43% of those assisted are appearing on 
indictable/either way matters, 23% on summary matters, 25% on 
motoring charges and 8% on other matters such as fine defaults. This 
compares with an overall magistrates' court caseload of 25% 
indictable/either way matters, 30% summary non-motoring and 45% 
summary motoring. 
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Of those represented by court duty solicitors 45% enter a guilty plea 
on the day, just over 10% a not guilty plea to at least some charges 
and 44% do not make any plea. Around 37% have their cases 
disposed of completely at the hearing at which the duty solicitor 
provides representation, the great majority receiving a fine. Of those 
whose cases are adjourned, only about 1 in 6 are remanded in 

custody. 

Obviously, if the role of duty solicitors is extended to cover most, it 
not all, first hearing representation, then this will require a very 
significant increase in the number of court duty solicitors. This in turn 
would imply either that more solicitors would be recruited to court 
duty solicitor schemes or that the existing members of the rota would 
appear more frequently as duty solicitor. However, if representation, 
including first hearing representation, reduces as a result of the 
implementation of the Criminal Justice Act 1991 this will mean that 
the number of duty solicitors that would be needed to give all first 
hearing representation would be correspondingly less great. 

In considering how a duty solicitor scheme might operate, there are 
considerable parallels with the model suggested above for Early Cover. 
Duty solicitors would again be used to provide cover until such time as 
an application for legal aid could be made. The service duty solicitors 
would have to provide would therefore be similar to that in the Early 
Cover model above. They would deal with all bail applications and all 
other work at the first hearing. In respect of defendants appearing in 
custody this would not be a problem. There would however be 
logistical difficulties in respect of defendants on bail. If the only person 
who could appear at a first hearing was the duty solicitor, we would 
have an absurd situation whereby the defendant who instructed his or 
her solicitor prior to the first hearing would give full instructions to that 
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solicitor under the Legal Advice and Assistance scheme. That solicitor 
would then pass the papers to the duty solicitor to appear at the first 
hearing and after that the papers would be passed back to the original 
solicitor. The disadvantages of cost and lack of continuity of 
representation are immediately obvious. 

95. Furthermore, we have identified that many cases are adjourned at the 
conclusion of the first hearing without having proceeded very far. For 
cases which were adjourned at first hearing the papers would have to 
be returned by the first duty solicitor to the own solicitor who would, 
days later, have to send them on to whoever was going to be the duty 
solicitor on the next occasion. This would continue until such time as 
the early work as considered in paragraphs 55 to 71 above had been 
completed. 

96. One alternative to the above is to suggest that the court duty solicitor, 
and only the court duty solicitor, deals with all defendants appearing 
in custody at the first hearing for whom a bail application is required. 
This has the advantage of economy of scale but even that is offset by 
the defendant being deprived of choice and by the fact that the duty 
solicitor may well not know the defendant and may need to take full 
instructions from him or her, whereas the defendant in custody may 
already have a solicitor who is aware of his or her previous record and 
background, and who may well, if he or she is a regular practitioner, 
be in the court on that occasion anyway. 

97. A possible, more suitable, alternative would be for defendants to be 
entitled to instruct any solicitor who is a court duty solicitor , who 
could then represent the defendant at the first hearing. This has the 
advantage of ensuring that defendants are represented by solicitors 
whose suitability has been assessed and found to be satisfactory, and 
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to some extent would funnel the work into the hands of a smaller 
number of solicitors, thereby achieving economies of scale. It 
would also be an incentive to solicitors who are not presently 
duty solicitors to become duty solicitors in order to qualify to 
undertake this type of work. 

98. The illogicality of this alternative is that it would allow only a suitably 
qualified solicitor to deal with the case up to the conclusion of the first 
hearing, but would allow the defendant to apply for criminal legal aid 
naming any solicitor of his choice, whether a duty solicitor or not, to 
undertake the more complex parts of the case such as the trial or 
committal. There would be a further difficulty in that if only duty 
solicitors could do this work, newly qualified solicitors could not 
undertake this work and would not gain sufficient experience in order 
to gain accreditation as duty solicitors. Taken to extremes, this could 
lead to the extinction of those qualified to become duty solicitors in a 
generation. 

99. At present advice provided by the duty solicitor is non-means tested. 

If duty solicitor cover was extended in the way described above 
without imposing a means test the resource implications would be 
greater than in the Early Cover model, in that those defendants who 
would be required to pay a contribution under Early Cover would be 
entitled to see the duty solicitor free of charge, and so those 
contributions would not be collected. Furthermore, if there was no 
means testing at all, those who would be financially ineligible for Early 
Cover would be eligible for help from the duty solicitor. 

1 00. A variation on this approach would therefore be to require defendants 
other than those in custody to undergo a means assessment and, if 
appropriate, to pay a contribution. Doing this removes one of the 
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fundamental features of the duty solicitor scheme and brings this 
scheme ever-cioser to the Early Cover model suggested above. 

101. With regard to merits testing, if there was no merits test, and duty 
solicitors were allowed to represent all defendants at the first hearing 
regardless of the offence with which the defendant was charged, 
it would cause operational and costs demands that could not be 
met or justified. Therefore duty solicitors would have to have a 
defined list of those that they could represent. This too would 
probably be a class similar to that proposed above for Early Cover. 

Conclusion 

102. To be made workable, a proposed duty solicitor scheme would 
resemble the proposed Early Cover scheme so closely as to be almost 
indistinguishable, simply limiting the number of solicitors who could do 
such work. We therefore consider that the alternative of Early Cover 
is better than the duty solicitor approach. However, again, we will 
wish to reconsider the advantages and disadvantages of each when 
the effects of the new approach to sentencing are known. 

Emergency Criminal Legal Aid Orders 

103 . An emergency criminal legal aid order scheme works on the premise 
that defendants are expected to apply to the Board for criminal legal 
aid before they go to court, and that an emergency legal aid 
application is only submitted if there is not time for a full application 
to be processed. Bearing in mind that all defendants in custody would 
have to apply for emergency criminal legal aid and that few defendants 
on bail see a solicitor more than two weeks before the first hearing, 
we conclude that virtually all defendants would end up having to apply 
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for emergency criminal legal aid. A parallel system to the civil legal aid 
system would enable the determining authority to grant legal aid 
subject to a full assessment of the applicant's means. In other words, 
an emergency application would be submitted to the Board and the 
merits test would be undertaken quickly, and, if appropriate, an 
emergency order would then be granted. Means would be assessed 
subsequently and if the applicant's means turned out to render him or 
her ineligible or if he or she was unwilling to pay any assessed 
contribution the order would be revoked. In these circumstances the 
former assisted person would be liable for the solicitor's costs but the 
solicitor would be paid. 

104. It would not be appropriate to issue an emergency order without any 
limitation on it as to the work that could be carried out. it would be 
logical to limit an emergency order to the early work identified above 
in the Early Cover model. 

105. The advantages of this option would be that: 

(a) there would be control of eligibility, both on financial grounds 
and according to the interests of justice test, and 

(b) the defendant would be represented by his or her own 
solicitor. 

106. The disadvantages of such a scheme are: 

(a) the need for a determining officer to make a decision before 
the solicitor can act. In order to avoid the risk of delay, a 
system of this type would have to be able to cope not only 
with those defendants who consulted their solicitors in 
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advance, but also with those who only instructed their 
solicitor for the first time on the morning of the hearing. 
Given sufficient resources it would be possible to cope, but 
it must be noted that emergency applications by fax and 
telephone (possibly from the court house direct to the area 
office) would generally be received in a rush early in the 
morning, and there would be a lull from the middle of the 
afternoon onwards. This would mean the Board would have 
to be over-resourced to provide the appropriate level of 
service at that time of the day. Solicitors without their own 
mobile telephones would be left queuing to telephone the 
Board before doing anything, unless given access to fax 
machines or telephones at the court house; 

(b) given also that initial preparation could be covered by the 
Legal Advice and Assistance scheme, the emergency criminal 
legal aid order only being required for representation , such a 
scheme would be highly resource-intensive to permit a small 
amount of work. 

Conclusion 

107. For the reasons given above it is felt that an emergency criminal legal 
aid order system would not be a viable solution. 

Other Options Considered 

108. We have considered the possibility of extending the provision for legal 
advice and assistance at police stations (in respect of both duty and 
own solicitors). At present only about 30% of suspects in custody 
exercise their right to legal advice. There is no reason to believe that 
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the category of suspects who ask for legal advice in custody is 
co-extensive with the category of defendants that should receive legal 
aid in the magistrates' court. There are a large number of people who 
are seen in the police station who do not require representation in 
court: for instance they may have been released without charge or 
they may have been arrested on warrant for non-payment of a very 
small fine; and there are those people who are not seen by a solicitor 
in the police station who do require representation in court. 

109. We have considered the option of automatic grant in defined 
categories and self grant of legal aid. By automatic grant, we mean 
that in certain cases the solicitors would be granted legal aid 
automatically for the whole duration of the case. This has a number 
of difficulties. Even if (and this would be difficult) it was possible to 
define the types of cases where a grant of legal aid was appropriate 
automatically (and the starting point would be all indictable only and 
some of the more serious either-way offences) there are still a very 
large number of cases where a decision on the appropriateness of 
granting criminal legal aid has to be taken. Furthermore, a system of 
this type would mean that the Board did not have control over most 
of the money spent on criminal legal aid. 

110. Self grant of legal aid would mean passing the decision on grant of 
legal aid to solicitors. The Board would not have control over grant 
and there would be potential for abuse. 

111. We have also considered the possibility of a deeming provision, similar 
to that used in special Children Act proceedings as set out in 
Regulation 12A Civil Legal Aid (General) Regulations 1989. Again, 
such a provision would work on the basis of allowing a solicitor to do 
a certain amount of work automatically and then submitting a legal aid 
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application. We have concluded that this is not an appropriate option. 
Children Act matters are a special case where Parliament has decided 
that certain litigants should have legal aid without a means, or merits 
test. The provision of retrospective legal aid authority is contrary to 
the general philosophy of legal aid, and could result in a lack of control 
and detrimental costs consequences. We have concluded on the basis 
of current volumes that no alternative approach to that described in 
paragraphs 51 to 77 above is as workable. 
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PART 3: CRIMINAL LEGAL AID APPLICATIONS 

Information Required by the Board to process a criminal legal aid 
application 

Interests of Justice Test 

112. Indictable only cases: it is generally accepted that indictable only 
cases will on all occasions satisfy the interests of justice test. In these 
cases, the only information required will be a copy of the original 
charge sheet. If the charges are amended the Board will require a 
copy of the charge sheet in respect of all ongoing charges. 

1 1 3. Either~way cases: by the time mode of trial and plea have been dealt 
with advance information will be available. There is an argument for 
saying that all financially eligible defendants who are to be committed 
to a Crown Court (whether the magistrates refuse jurisdiction or 
whether the defendant elects) should be granted legal aid. It is noted 
that at present nearly 99% of all defendants appearing in the Crown 
Court receive legal aid in any event and a proportion of those excluded 
must have been financially ineligible. If this argument is accepted, 
again all the Board will require to undertake the interests of justice test 
will be a copy of the relevant charge sheet and notification that the 
case is to be committed. 

114. If that argument is not accepted then cases where the defendant has 
elected to go to the Crown Court will have to be dealt with differently 
from those where the magistrates' court has refused jurisdiction. If, 
on an either way matter, the court refuses jurisdiction (which almost 
invariably occurs when the court believes that if the defendant is 
convicted, its sentencing powers will be insufficient) it is fair to say 
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that it is virtually certain that the factor set out in S.22(2)(a) Legal Aid 
Act 1988 applies because the defendant risks being deprived of his or 
her liberty. For the Board's purposes these cases could be treated as 
if they were indictable only. 

115. In cases where the defendant elects to go to the Crown Court the 
Board will be able to make a reasoned decision if it is provided with: 

(i) a copy of the relevant charge sheet; 

(ii) a copy of the advance information; 

(iii) if possible, a list of any offences to be taken into 
consideration; 

(iv) a copy of the defendants proof statement, and 

(v) any other information relevant to whether the defendant 
should be granted legal aid. 

116. In respect of offences where the defendant elects summary trial and 
pleads not guilty, the same information will be required. 

1 17. Summary only cases: in summary only cases the prosecution is not 
obliged to provide advance information, although it is becoming the 
practice of more and more Crown Prosecutors to disclose their case in 
summary matters. The information that should be supplied is: 

(i) a copy of the relevant charge sheet; 

(ii) a case summary, if available; 
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(iii) if possible, a list of any offences to be taken into 
consideration; 

(iv) a copy of the defendants proof statement, and 

(v) any other information relevant to whether the defendant 
should be granted legal aid. 

118. In any case where a solicitor has relied on previous convictions in the 
application he or she would be expected to produce evidence of them. 

Means Testing 

1 19. if the defendant is not in custody there will be time to produce 
sufficient evidence of capital and earnings in those cases where the 
defendant is not claiming benefits, and evidence of receipt of social 
security benefits where the applicant is a claimant. 

1 20. It is accepted that the degree of scrutiny of means that is required to 
be exercised in connection with criminal legal aid assessments is lower 
than that applied in civil legal aid assessments. The Legal Aid in 
Criminal and Care Proceedings (General) Regulations 1989 currently 
provide that means assessment in criminal legal aid applications may 
be estimated on the basis of the income received by an applicant 
during the three month period prior to the date of the making of the 
legal aid order. There is no requirement in the Regulations to compel 
an applicant to produce documentary evidence of means. We 
appreciate that the Lord Chancellor's Department is planning to correct 
this. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



- 51 - 



1 21 . An advantage of postponing the application for criminal legal aid until 
after mode of trial and plea is that adequate verification of means can 
be called for and should be made available. We would wish to see the 
Regulations amended and strengthened to require an applicant to 
produce verification of his or her means in all applications. 
Consideration is also being given by the Lord Chancellor's Department 
to re-designing Form 5 (Statement of Means by the Applicant or 
Appropriate Contributor). A check-list could be prepared to ensure 
that all sources of income have been accounted for. For example, 
some applicants currently seek allowances in respect of dependent 
children, but do not declare receipts of child benefit. Form re-design 
could reduce problems of this kind. Bearing in mind also that the 
Criminal Justice Act 1991 requires defendants to complete unit fines 
questionnaires, consideration should be given to whether it is possible 
to redesign financial information forms so that it is necessary to fill in 
one form only. 

1 22. A strengthening of the Regulations and form re-design are necessary 
measures if the Board is to achieve accurate and good quality criminal 
legal aid assessments. 

Duration of Criminal Legal Aid Orders for cases committed to the 
Crown Court 

123. At present legal aid granted by the magistrates' court is generally 
limited initially to the conclusion of the committal proceedings. At the 
conclusion of the committal hearing the legal aid order is extended by 
the magistrates' court to cover representation at the Crown Court. 
The only exception to this is when, in serious cases, a "through order" 
is made. 
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1 24. On the basis that, unless the magistrates' court finds at the committal 
hearing that there is no case to answer the matter will proceed to trial 
at the Crown Court, we propose that the Legal Aid Board should issue 
criminal legal aid orders covering not only the committal, but also all 
subsequent work if the case is committed. This will mean that only 
one decision needs to be taken during the whole of the life of the case 
on the interests of justice test. 

1 25. It should be possible for the solicitor's bills for the work done to cover 
both the committal and the Crown Court case to be considered 
together. This approach would prevent double claiming. We recognise 
however that at present if solicitors had to wait until the Crown Court 
bill was assessed before they could be paid their magistrates' court 
costs it would have unacceptable consequences for their cash flow. 

Deadline for receiving criminal applications 

126. The system proposed for Early Cover relies on there being sufficient 
time to process an application between the end of Early Cover and the 
trial or sentencing. 

127. Nevertheless, delays will still occur unless applications supported by 
the correct information are submitted expeditiously after the 
conclusion of the first hearing. In Scotland, there is a fourteen day 
deadline, and the Board can refuse to grant legal aid if applications are 
submitted late. There should be a fourteen day time limit here in order 
to allow the Board sufficient time to process applications, and the 
solicitor on receipt of notification, to prepare the case. It would have 
to remain possible for applications to be accepted outside the 14-day 
limit where there are special reasons. 
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Defective Applications 

128. Any application which does not contain sufficient information, either 
on the applicant's case, merits or means, or does not include the 
verification of means stipulated in the Regulations, will be returned 
without being registered as received. This approach will ensure that 
as little time as possible is lost. It will also ensure that the Board is 
able to monitor the time taken to process applications, without 
including in its figures delays that occur because solicitors and 
applicants have failed to provide the support that is needed for their 
applications. This is the approach that is taken in respect of civil legal 
aid, where nearly 20% of all applications are defective. 
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PART 4: ADMINISTRATIVE IMPLICATIONS 

1 29. The volumes of criminal legal aid applications we expect to receive are 
roughly the same as civil legal aid applications and therefore the best 
estimate that can be made at this stage is that the grant of criminal 
legal aid will require approximately the same number of staff as those 
employed in dealing with granting civil legal aid. Including support 
staff and supervision this gives an estimated requirement of 266 area 
office staff. To this we need to add 1 5 computer support staff and 5 
for Head Office to cover legal advice and general support. This gives 
a total of 286. This increased number of staff would also be enough 
to carry out the additional work involved in processing applications for 
extensions or approval under Early Cover. 

130. The application of the Board's computer strategy will reduce this 
number but at this stage it is only possible to estimate an order of 
magnitude reduction of approximately one-third or a requirement for 
200 additional staff. 

131. This additional number of staff (200 or 286) could not be 
accommodated in our existing offices. If volume increases continue 
as projected and in the absence of any efficiency savings this would 
mean the Board would have to rent, refurbish and equip offices for up 
to 286 staff. At current rentals (outside London) this would be 
£500,000 to £750,000 per annum. In addition there would be one-off 
costs of £1 .25M to £1 ,5M in year one including computer costs. This 
gives an estimated additional running cost of £5M to £5.25M 
(1992/93 prices) in the first full year of administering the grant of 
criminal legal aid plus one off start-up costs of £1 .25M to £1 .5M. 
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1 32. If however the volume increase for all types of legal aid is lower than 
currently predicted and the Board is able to achieve staff savings of 
200 or more as a result of its computer strategy and other efficiency 
savings, it may be possible to take over the grant of criminal legal aid 
without the need for additional offices and the one-off start-up costs. 
Staff costs could be contained within previous projections. This would 
mean the marginal cost of the Board administering the grant of criminal 
legal aid would be in the order of £3M at 1992/93 costs. 

133. If the Lord Chancellor confirms in the near future that the system of 
granting legal aid will be amended in line with the proposals 
recommended above the Board will be able to take over responsibility 
for granting criminal legal aid on 1 January 1995. 

1 34. We recommend keeping criminal legal aid separate from civil legal aid. 
Criminal legal aid departments should be established, and should have 
designated telephone numbers, which will ensure that response times 
are not hampered by telephone calls received and made in connection 
with civil applications. One advantage of keeping criminal legal aid 
separate would be that we would be able to accommodate criminal 
legal aid departments in separate office space if necessary. Some of 
our present area offices, for example London, do not have sufficient 
space to accommodate the staff needed to deal with criminal legal aid. 
We would also consider whether criminal legal aid should be 
administered in each of our thirteen area offices, or on a Group basis 
by the existing five Regional Groups. 

1 35. The Scottish Legal Aid Board deals with both criminal and civil legal aid 
in the same building, but they are kept in separate departments. 
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Computer Requirements 

136. In relation to Early Cover, we would enter the data concerning 
applications for approval to attend a sentencing hearing and extension 
of the financial limit on a computer base. Applications for extensions 
will have to be dealt with speedily, because it is likely that some cases 
will be adjourned for seven days or perhaps even less at the early 
stage. In Scotland in 1 99 1 /92, 76% of applications for extensions are 
dealt with within 24 hours, and 95% within 2-5 days. In Scotland, the 
application forms contain a box in a prominent position which the 
applicant is asked to complete, clearly indicating the date of the next 
hearing, and that enables staff to prioritise urgent applications. We 
recommend that a similar practice is adopted here. Bills for Early 
Cover will need to be cross-referenced to applications for criminal legal 
aid. 

1 37. Applications and decisions will have to be logged on computer to keep 
track of the following:- 

(a) further offences which will be dealt with at the same time as 
the original offence, on the basis of which the application 
was made, in court. The legal aid order is the authority for us 
to pay the solicitor, so it is important that we make only one 
order in these circumstances; 

(b) co-defendants to particular charges or at particular trials. In 
a "multi-hander" where there is no conflict of interests, only 
one solicitor should be named on the legal aid order; 

(c) repeated applications to defend the same charge from 
different solicitors. The Scottish Legal Aid Board's 
experience shows that this frequently occurs, and 
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(d) management information. 

1 38. We recognise that amendments to legal aid orders, where charges are 
reduced or additional ones brought, or involving co-defendants, will 
need to be dealt with very quickly indeed. 

139. Legal aid orders and contribution orders will be printed by the 
computer system. Papers accompanying the applications will be 
returned. 

The Financial Eligibility Test 

140. The decision whether the applicant is financially eligible for criminal 
legal aid should be made first, as in the magistrates' court. The test 
is simpler than that for civil legal aid, and our staff could readily be 
trained to do it. The same person will go on to consider whether those 
applications that come within the financial eligibility limits also satisfy 
the interests of justice test set out in s.22 Legal Aid Act 1988. 

1 41 . Detailed guidance will be provided within the approach that has been 
given BS5750 accreditation in our Leeds office. Each member of 
staff's decision-making will be periodically audited. 

1 42. The Board will input data concerning financial means on to a computer 
which would produce the notice of refusal or legal aid order subject to 
a contribution. The computer print-out will set out in full how the 
applicant's contribution has been calculated. 

143. There is no, or very little, discretion in calculation of means. The 
applicant's eligibility is based on a set formula. That being so, the 
appropriate mechanism would be a review of the means assessment 
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where appropriate, and when requested by a defendant dissatisfied 
with the decision to refuse on means, or dissatisfied with the 
contribution as assessed. 

144 . We have considered whether a means test should be applied by the 
DSS at Preston like the civil means assessment. We have decided 
against it. There is no reason to extend the process to another site, 
involving transmitting applications back and forward. In any case it is 
our intention to bring more and more legal aid functions within our 
own control. 

The Interests of Justice Test 

145. Section 22(2) Legal Aid Act 1988 does not prescribe precisely the 
circumstances in which legal aid should be granted or refused, and 
there remains therefore a high degree of discretion. At present the 
rights of appeal are, in respect of indictable and either way offences, 
to either the area committee or the court. In respect of summary only 
matters, there is only a right of review to the court. In addition, there 
has always been a right to re-apply to the court at the trial (Regulation 
10 Legal Aid in Criminal and Care Proceedings (General) Regulations 
1 989). If the Board is to be responsible for the grant of legal aid, this 
residual power vested in the Court should be removed. The Board not 
wish to assume responsibility for criminal legal aid without having all 
possible control over grant. 

146. Research conducted for the Board ("In the Interests of Justice?" 

Young, Moloney, Sanders, Institute of Judicial Administration, 
University of Birmingham: Legal Aid Board 1 992) on the application of 
the interests of justice test has shown that magistrates' courts' clerks 
do not apply the available guidance to the question of whether the test 
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is satisfied, but make a judgment according to their own views on the 
seriousness of the case, and other surrounding issues. Board staff will 
be required to consider each case according to detailed guidance. The 
decision of each member of staff doing the work will be audited to test 
their quality and consistency with the Board's approach. The decision 
to grant would be made at a junior level, while only more senior 
members of staff would be able to refuse. This approach parallels 
what the Board does in civil cases and what the Scottish Legal Aid 
Board does in both civil and criminal cases. 

147. Given enough additional resources to meet these needs, we believe 
that the Board would be able to turn round the great majority of 
straightforward applications comfortably within one week, and all but 
the most exceptional applications within two weeks. Amendments 
(which will not generally involve a means assessment) will be 
processed considerably more rapidly. 

Appeals 

148. The area committee would seem the logical forum for appeals against 
refusal of criminal legai aid. While at present this form of appeal is 
available only in indictable and either-way cases, we consider that it 
should be available in summary cases too. The area committee 
members who deal with criminal cases are not at present necessarily 
criminal practitioners. It would be more equitable if area committees 
were expanded to contain more criminal practitioners, with a view to 
the area committees being divided into civil committees and criminal 
committees accordingly. Because of the need for speed on appeal, the 
frequency which area committees usually meet and the number of area 
committee members, it might be necessary to have sub-committees 
with say, three members, fewer than the present area committees, 
which usually number a maximum of 5. 
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Notification of Result 

149. Notification of grant or refusal of criminal legal aid would have to be 
by standard computerised letter or form, the necessary information for 
that letter or form coming from the data initially entered on the 
computer when the application was received. We would wish to 
review the design of the forms currently used. We will take steps to 
ensure that the notification is sent out immediately after a decision is 
made so that decisions are made known within a tight time-limit. 
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PART 5: CONTRIBUTIONS 

150. The way the present system of collection and enforcement of 
contributions works is as follows: 

151. Regulation 29 Legal Aid in Criminal and Care Proceedings (General) 
Regulations 1989 provides that contributions to be paid out of 
disposable income are payable weekly or, at the discretion of the 
court, by fortnightly or monthly instalments. In practice payments are 
made weekly. The period over which they are payable must not 
exceed the contribution period, that is twenty six weeks. A capital 
contribution is payable immediately if it is readily available. Otherwise 
the court can order it to be paid at a time it considers to be reasonable 
in all the circumstances. Where a capital contribution is to be paid 
immediately, the legal aid order does not take effect until it is paid. 

152. It is the Government's policy that those defendants who can 
contribute towards the cost of their legal representation should do so. 
Under the present arrangements, many of those required to pay a 
contribution do not do so, and they often suffer no adverse 
consequences. The Board would not be prepared to be responsible for 
a system that was working so badly. In our view, the present 
contribution system needs radical reform. However it is impossible to 
propose a way of putting into effect the principle the Government has 
adopted in a way that will be seen as fair and acceptable to all, yet 
which is efficient. The present system can easily involve applying 
expensive administrative procedures to disproportionately small sums 
of money. 
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Collection 

153. According to the 1991 Judicial Statistics, out of 521,800 legal aid 
orders granted for representation in the magistrates' or juvenile court, 
33,800 (6.5%) were contributory. If the Board made 307,000 grants 
of legal aid a year (which is calculated by reference to the anticipated 
number of applications for criminal legal aid (357,000), the present 
grant rate of 94% and the anticipated reduction in the number of 
grants referred to in paragraph 84 (8.4%) having regard to the 
availability of Early Cover) and the proportion of grants that are made 
subject to a contribution were to remain the same, there would be 
20,020 cases where the assisted person is liable to make a 
contribution. This figure will, of course, be subject to actual changes 
in the level of grant arising from the implementation of the Criminal 
Justice Act 1991 and the alterations the Lord Chancellor intends to 
make to financial eligibility levels. However it is impossible at present 
to say what the effect of those changes is likely to be. We have 
therefore used this figure to illustrate the kind of volumes involved in 
this area of administration. 

1 54. Almost all contribution orders include a contribution from income. On 
the basis of the figures we are working with, the Board's computer 
system would have to be able to deal with collection of instalments of 
income contribution in about 20,000 cases each year. If we required 
assisted persons to make weekly contributions over a twenty six week 
period, our 13 area offices between them would have to deal with 
over 520,000 transactions each year. This would represent about 770 
payments for each office each week or over 1 50 each day. At any 
one time there would be about 1 0,000 live contribution cases. Spread 
evenly over our 13 area offices there would be about 770 live cases 
in each office. 
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1 55. Many defendants are now accustomed to make their contributions in 
person at the court office. This would not work if instalments were 
payable to the Board. Defendants from Llandudno would have to go 
to our Chester Office, Norwich defendants would have to go to 
Cambridge, and Penzance defendants to Bristol. Area offices would 
have to introduce cumbersome and time-consuming systems for 
dealing with small cash payments and delivering them to the bank on 
the same day. 

156. In our view, given the social and financial circumstances of the 
majority of defendants in the magistrates' court, they are unlikely as 
a group to adapt well to being required to make payments by way of 
cheque, postal order, standing order or direct debit. We think rates of 
recovery of contributions would deteriorate badly if we were to take 
over this aspect of the present system. 

Enforcement 

157. The Lord Chancellor's Department's Review of Financial Conditions 
has studied a sample of contributory defendants. About one-third of 
the assisted persons in the sample paid no contributions at all. While 
the records studied were inadequate to produce definite figures a large 
proportion of other contributors made only one or two payments. If 
this level of non-payment were to persist, we would need to take 
steps to enforce the contribution order in at least 60% of all 
contributory cases or if the volume predictions at paragraph 1 54 above 
were correct, about 1 2,000 cases each year. 

158. Magistrates' courts have the power to revoke a legal aid order under 
Regulation 36(3) Legal Aid in Criminal and Care Proceedings (General) 
Regulations 1989 if the defendant has given no satisfactory reasons 
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for not having complied with the contribution order. Some courts 
threaten to exercise this power, some actually exercise it and others 
do neither. It will be appreciated that if a criminal legal aid order is 
revoked there can be consequences involving far larger amounts of 
public money than the unpaid contribution. For instance, a paper 
committal, which can only take place if the defendant is represented, 
may be listed and if the defendant becomes unrepresented will have 
to be replaced by an old-style committal at which the evidence has to 
be considered by the justices. Statements may be read and witnesses 
called to give live evidence. Another example would be where a 
complex trial has been listed, perhaps in the Crown Court, where it 
would be impracticable to continue if the defendant was 
unrepresented; for instance if it would result in a rape victim being 
cross-examined by her alleged assailant. However the Board will have 
no effective sanction against non-payment if it cannot exercise a 
power to revoke. The Board's difficulty would be that we would not 
know what the consequences would be of revocation at any particular 
time and there would be demands on us to allow (sometimes relatively 
small) losses to the Fund to occur in order to save (sometimes 
relatively large) losses elsewhere in the criminal justice system. 

159. If the Board was to carry responsibility for collection and enforcement, 
but we could not carry out these functions ourselves, they would have 
to be performed either by the courts or by practitioners. We would not 
regard it as acceptable for us to give the work to licensed debt 
collectors over whom we would have little control. 

1 60. We have considered the alternative of the courts continuing to collect 
and enforce contributions within a system for which the Board was 
responsible. However, we do not believe this will work. 
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161. We would have no control over magistrates' courts' performance. 
Justices' clerks will continue to be answerable only to magistrates' 
courts committees. If a contractual approach is taken, and a service 
level agreement is reached, there will in practice be no alternative 
contracting party if the court's performance is not up to the standard 
stipulated in the contract. If recovery of contributions were included 
among the aspects of performance on which courts' cash-limited 
grants depend, it could not be given sufficient priority relative to 
competing objectives - notably throughput of workload, since effective 
enforcement depends on preparedness to revoke. Magistrates' courts 
would no doubt object strongly if they were required to pay the Board 
the total of all contributions assessed in their court, less any that were 
remitted, out of their cash-limited budgets. 

162. We understand that the Lord Chancellor's Department's Review of 
Financial Conditions has examined options for change if the 
contribution system is to remain in the magistrates' court. Among the 
possibilities it has considered are:- 

(a) a single "down payment" approach; 

(b) assessment and collection of contributions at the end of the 
case, and 

(c) a combination of both, as proposed by the Legal Aid 
Efficiency Scrutiny in 1986. 

1 63. Costings of approach (a) on its own show that existing revenue levels 
would not be maintained. Both approaches (b) and (c) would, it is 
recognised, result in difficulties of collection. A small proportion of 
contributors would have been sent to prison. In other cases many of 
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the existing problems with collection are compounded by the fact that 
the defendant no longer has the incentive to pay because his legal aid 
order may otherwise be revoked. 

1 64. There remains the possibility that solicitors should collect and enforce 
contributions. We are not concerned with whether this approach is 
better or worse in principle than any other. We have considered solely 
the question of whether it is compatible with the Board's being 
responsible for this area of administration. The collection of 
contributions by solicitors is, of course, similar to the approach taken 
in relation to the green form scheme and ABWOR. However, when a 
solicitor uses a green form or ABWOR, he or she applies the test for 
financial eligibility to the client. What we are proposing here is that 
the Board should assess the applicant's financial eligibility and notify 
the solicitor of any contribution payable. 

1 65. This approach would rest on the direct relationship between solicitors 
and their clients. If a contribution is overdue and unpaid, the solicitor 
can cease to act. 

1 66. If this approach is adopted, solicitors will be able to collect the money 
due to them in instalments that take any form, provided the approach 
taken is not unduly onerous to the defendant. For instance, a solicitor 
should be able to collect the contribution in larger, less frequent sums. 
On the basis of the estimate that there would be 20,000 contributory 
legal aid orders granted each year, and since there are 7,41 7 solicitors' 
offices receiving payments for criminal work from the Fund, the 
solicitors' office with the average caseload would handle 2.7 
contributory orders a year. Practices concentrating on criminal work 
could expect to handle about 40 contributory cases a year. These 
estimates will of course vary according to local levels of 



Printed image digitised by the University of Southampton Library Digitisation Unit 



- 67 - 



unemployment and in any case are based on assumptions that the 
volume of grants and eligibility levels remain constant. 

1 67. Although contributory defendants might be more prepared to pay their 
solicitors contributions than they are at present prepared to pay the 
magistrates' court, there nevertheless will be some non-payers. If 
contributions are payable to solicitors, the option that is available to 
courts - to allow the defendant to remain legally aided for the court's 
own convenience even though the contribution is overdue and unpaid 
- will no longer exist. 

1 68. Solicitors will be free to continue to act if a defendant's contribution 
is overdue and the likelihood of their doing so will often depend on the 
size of the contribution relative to the probable size of the eventual 
fee. On the one hand, many solicitors may continue to act if they 
expect at the end of the case to receive a fee of several hundred 
pounds and the unpaid contribution is, say, less than a tenth of this 
sum. On the other hand, there will inevitably be cases where the 
client's contribution exceeds the fee. In these cases the solicitor will 
be wholly dependent on the client for his or her costs, just as he or 
she would be in a private client relationship. 

169. If solicitors were required to collect contributions, the Board would 
then deduct the contribution from the solicitor's claim for payment. 
The present system requires contributions from income to be paid for 
26 weeks, although we note that the duration of the average case is 
less than this. We recognise that to require solicitors to collect 
contributions after the conclusion of the case might cause difficulties 
and that to deduct 26 weeks' worth of contributions might cause 
solicitors to suffer financially if after the conclusion of the case the 
defendant disappears without having paid the balance of the 
contribution still owing. 

Printed image digitised by the University of Southampton Library Digitisation Unit 



- 68 - 



170. We recomend that in order to overcome the potential difficulties 
identified above, contributions should not continue for 26 weeks, but 
rather for so long as the solicitor continued acting for the defendant on 
that case. This might be earlier than the last hearing, if for example 
the solicitor stopped working because the defendant failed to pay a 
contribution or later, if for example, after the last hearing the solicitor 
was requested to advise on an appeal. The amount deducted from the 
solicitor's claim for payment would be the product of the weekly 
contribution assessed multiplied by the number of weeks for which the 
solicitor continued to act. Assessed contributions from capital would 
be deducted in full. Such a system would accord with the Lord 
Chancellor's stated intention for legal aid, and would be both 
practicable and fair to both practitioners and defendants. Such a 
system would also result in collection of a greater sum than at present 
(after allowing for present collection costs) although less than the 
amount that would be saved if 26 weeks' worth of contributions were 
deducted from the solicitor's claim in every case. 

171. Our consideration of the question of contributions has brought us to 
the conclusion that there is no system by which the Government's 
policy can be put into effect that does not involve anomalies. These 
anomalies are greater than in the civil field because in the civil field it 
is in the assisted person's interests to keep his or her legal aid 
certificate and it is not likely to be in the interests of the courts or 
other parties. However, in criminal cases, the prosecution process and 
the courts are major publicly funded players in the field who have a 
strong interest in the defendant's being represented on legal aid. 
Moreover, criminal defendants tend to be impecunious, socially 
inadequate, mentally disordered, and self-destructive more often than 
the general population. They therefore include a disproportionate 
number of individuals who will fail to pay money they are liable to pay. 
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This combination of circumstances makes the collection and 
enforcement of contributions in this area particularly intractable. 

1 72. The Lord Chancellor's speech to the Law Society's conference on 24 
October 1992 included a reference to the desirability of solicitors 
collecting their clients' legal aid contributions. However, our 
consideration of this issue has not been determined by these remarks. 
Our only concern has been to devise a system that is practicable and 
fits in with existing Government policy of requiring contributions from 
those who are deemed to be capable of making them. We are 
satisfied after much thought that the Board could not be responsible 
for the effective collection and enforcement of contributions. 
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John Pitts Esq 
Chairman 
Legal Aid Board 
29-37 Red Lion Street 
London WC1R 4PP 



At your meeting with Tom Legg last week, he told you that the 
Lord Chancellor wishes the Board to advise him on the detailed 
implications of the Board’s taking on the responsibility for the 
grant of criminal legal aid in magistrates’ courts. 

As you know, both LCD Internal Audit and the National Audit 
Office, have identified a number of serious shortcomings in the way 
the present system operates. In the short-term, we hope that the 
Working Party chaired by the Home Office, on which both LCD and the 
Board are represented, will be able to find ways of making 
improvements. However, in the longer term, it seems likely that 
there will need to be some more fundamental changes in the way the 
grant of criminal legal aid is handled, particularly in the light 
of the decision that the Lord Chancellor is to assume ministerial 
responsibility for the magistrates’ courts in April. 

In its evidence to the Royal Commission on Criminal Justice, 
the Board indicated its view that it would be necessary for it to 
assume responsibility for the grant of criminal legal aid. I should 
be grateful if the board would now look in detail at the options in 
this area and give the Department advice. 

The assumption underlying the 1987 White Paper and the Legal 
Aid Act is that the Board will eventually take on all aspects of the 
administration of legal aid. The decision concerning each new area 
of work, however, must depend on whether the Board can provide a 
good quality service and do so cost effectively. The starting point 
in respect of the responsibility for grant of criminal legal aid 
must be the current problems. Broadly these have been identified 
as inconsistency of decision-making, lack of accountability for 
decision-making and a set of criteria (interests of justice and 
financial) which may not .sufficiently reflect the realities of the 
criminal justice system. In addition there are arguable 
inefficiencies which arise, for example, in respect of the setting 
and enforcement of contributions, purely by virtue of the split of 
responsibilities between different agencies for different parts of 
the legal aid administration. 
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I should be grateful if the Board would provide the best advice 
it can give on whether these problems (and any others which you may 
identify) are more likely to be tackled effectively in the long- 
term - as we currently believe - by the Board than under the present 
system, as modified following the Working Party’s recommendation. 
Not all the arguments may necessarily lean one way. For example, 
concern has been expressed that, as matters stand, the Board may not 
be able to make decisions as quickly as can the courts, thus 
prejudicing the speedy disposal of cases at a time when significant 
effort is being put into eliminating unnecessary delays in the 
criminal process. These considerations will need careful 
evaluation. 

As you know, work is in prospect which could lead to changes 
in the criteria for granting legal aid and the way in which criminal 
legal aid is administered. The criminal stage of the financial 
conditions review will be starting work very shortly and will have 
reported by the summer. The same timetable broadly applies to the 
research on the operation of the interests of justice criteria which 
you have commissioned from Birmingham University. In addition you 
are already looking at the interface between green form and criminal 
legal aid; changes in the balance and structure of provision could 
follow from this. The Board may reach the conclusion that it could 
not in any event run an effective grant process without changes in 
the underlying system for granting legal aid. In arriving at your 
recommendation, you will obviously need to take the initiatives 
mentioned above into account. 

If your conclusion 'is' that the Board should take over this 
responsibility, with or without prior changes in the underlying 
system, then it would be helpful if you would also set out the steps 
needed and a broad timetable to implementation. Your evidence to 
the Royal Commission indicated that 1994 would be the earliest date 
for transferring the functions, having regard to other commitments 
and to the size and complexity of the project. I would be grateful 
if you could indicate whether this timetable could be expedited and 
the cost of doing so either in additional resources needed or by way 
of impact on other work. 

I should be grateful for the Board’s formal advice by the close 
of 1992 at the latest, though it would be helpful to have it before 
then if this is possible. I should of course be very glad to 
discuss the issues arising at any stage if that would be helpful. 




C W V EVERETT 
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APPENDIX 3 



PRESENT AVAILABILITY OF LEGAL ADVICE & REPRESENTATION TO 
DEFENDANTS IN THE MAGISTRATES' COURT OTHER THAN 

UNDER A LEGAL AID ORDER 



PART ONE 



ABWOR PROVIDED BY AN OWN SOLICITOR 



By virtue of Regulation 7(1) Scope Regulations, a solicitor other than the duty 
solicitor may provide ABWOR in the following circumstances:- 

(1 ) At a hearing in any proceedings in a magistrates' court to a party who 
is not receiving and who has not been refused representation in 
connection with those proceedings, where the court 

(i) is satisfied that the hearing should proceed on the same day, 

(ii) is satisfied that that party would not otherwise be 
represented and 

(iii) requests a solicitor who is within the precincts of the court 
for purposes other than the provision of ABWOR in 
accordance with this sub-paragraph or approves a proposal 
from such a solicitor that he provide that party with ABWOR 
or 

(2) To a person in connection with an application for a warrant of further 
detention or for an extension of such a warrant made in respect of that 
person to a magistrates' court under section 43 or 44 of the Police and 
Criminal Evidence Act 1984. 
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It will be noted that in the first of the two circumstances described above, (1 ), 
it is for the court to grant ABWOR if it is satisfied it is appropriate. Means 
testing still applies but can be carried out by the solicitor, immediately, by use 
of a green form key card. With regard to applications for a warrant of further 
detention there is no merits testing because all applications for warrants of 
further detention automatically warrant ABWOR under this particular section 
and no means testing either (by virtue of Regulation 9(1 ) and (2) Legal Advice 
and Assistance Regulations 1989). 

PART TWO 



THE DUTY SOLICITOR 

Regulation 7 Legal Advice and Assistance Regulations 1989 provides that: 

"(1) The Board may make arrangements for the provision of ABWOR 
to which Part III of the Act applies by virtue of regulation 7(2) and (4) 
of the Scope Regulations". 

With regard to means assessment. Regulation 7 further provides that: 

\3) ABWOR under this regulation shall be available without reference 
to the client's financial resources". 

The Soard has made arrangements: the Legal Aid Board's Duty Solicitor 
Arrangements 1992. 

Accordingly duty solicitors may provide ABWOR for the purposes set out in 
Regulation 7(2) and 7(4) Legal Advice and Assistance (Scope) Regulations. 
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Regulation 7 paragraphs (2), (3) and (4) of the Scope Regulations provide that: 

"(2) Subject to paragraph (3), Part III of the Act also applies, in 
criminal proceedings in a magistrates' court where the client 
has not previously received and is not otherwise receiving 
representation or ABWOR in connection with the same 
proceedings, to ABWOR given to a client - 

(a) in making an application for bail; 

(b) at an appearance in court where the client is in 
custody and wishes the case to be concluded at that 
appearance, unless the solicitor who is advising him 
considers that the case should be adjourned in the 
interests of justice or of the client; 

(c) who is before the court as a result of a failure to 
obey an order of the court, where such failure may 
lead to his being at risk of imprisonment; 

(d) who is not in custody and who in the opinion of the 
solicitor requires ABWOR. 

(3) Paragraph (2) does not apply to committal proceedings, to 
proceedings in which the client pleads not guilty, nor, unless 
the solicitor considers the circumstances to be exceptional, 
to proceedings in connection with a non-imprisonable offence. 

(4) Part III also applies to ABWOR given to a defendant in 
proceedings in a magistrates' court where the defendant is 
before the court as a result of a failure to pay a fine or other 
sum which he was ordered on conviction to pay, and such 
failure may lead to his being at risk of imprisonment". 



Printed image digitised by the University of Southampton Library Digitisation Unit 




Defendants 
on bail 



fari v work TO RF r.ovFRFn ry EARLY p ovFR fN.B. ALL BAIL APPLICATIONS INCLUDED HERB 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Appendix 4 



